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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


               66 KV GRID SUBSTATION, PLOT NO. A-2, INDL. AREA,


                  PHASE-I, AJITGARH, MOHALI.
APPEAL No.06/2014                               Date of order:_27.03.2014
SH. PAVITTER SINGH,
NEAR JVR FORGINGS,
SUA ROAD, DHANDARI KALAN,

LUDHIANA.  
  




           .………………..PETITIONER

Account No. MS-03/1652
Through:
Sh.  Sukhminder Singh,  Authorised Representative
VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                        …….….RESPONDENTS. 

Through
Er. P.S. Brar,
Operation Estate (Special) Division ,
P.S.P.C.L, Ludhiana.


Petition No. 06/2014 dated 28.01.2014 was filed against order dated 12.12.2013 of the Grievances Redressal Forum (Forum) in   case   No. CG-141 of 2013 upholding decision dated 27.09.2013 of the Zonal Dispute Settlement Committee (ZDSC),Ludhiana      confirming     levy   of   charges due     to wrong 
application of  multiplying factor (MF) for the period 05/2008 to 06/2013. 
2.

Arguments, discussions and evidences on record were held on 27.03.2014.
3.

Sh. Sukhminder Singh, authorised representative, attended the court proceedings. on behalf of the petitioner. Er. P.S. Brar, Addl. Superintending Engineer/Operation Estate (Special) Division, PSPCL  Ludhiana  alongwith Sh. Krishan Singh, Revenue Accountant appeared on behalf of the respondent, Punjab State Power Corporation Limited (PSPCL).
4. .

Sh. Sukhminder Singh, the petitioner’s counsel (counsel)   stated that  the petitioner is having MS category connection bearing Account No. MS-MS 03/1652 having sanctioned load of 69.930 KW operating under Operation Estate (Special) Division, Ludhiana.  The industrial connection of the petitioner is running for the last about 5-6 years and energy bills are being paid on the basis of measured consumption, without any dispute.   The connection of the petitioner was checked by the  Addl. S.E./Enforcement  vide  Enforcement Checking Register ( ECR) No. 34/905 dated 22.07.2013 and  it was reported that the CTs  were of  200/5 Amp against 100/5 Amp mentioned on the energy bill. The bills were  being issued with MF=1.   It was noted that the CTs of the petitioner  meter had been  installed  vide SCO No. 12/1016 dated 15.05.2008.  Alleging that wrong MF had been applied from 15.05.2008 when CTs of the meter were installed, the account of the petitioner was overhauled   from  05/2008 to 06/2013 by taking the MF as reading x 2 and a supplementary bill of Rs. 11,23,957/-  was issued to the petitioner on 26.07.2013.  The amount so raised for a period of more than five years was beyond the reach and imagination and without any fault on the part of the petitioner.  The petitioner challenged the undue demand  before the  ZDSC which was rejected..  An appeal was filed before the Forum but the petitioner could not get any relief.  


 He further submitted that  the  Forum did not consider the genuine pleadings of the petitioner while taking the decision. It was argued  that as per Regulation No. 21.3(a) of the Electricity Supply Code (Supply Code)-2007, it is the responsibility of the Department to satisfy itself regarding the accuracy of the meter  before it is installed at the consumer’s premises.   Further as per Regulation No. 21.3(d) of  the Supply Code, the “Licensee may also  conduct periodical inspection/testing of the meters installed at the consumer’s premises as per Regulations notified by the Central Electricity Authority under section-55 of the  EA-2003.  If the official of the Deptt. has failed to ascertain the accuracy or correct capacity of the CTs or failed to conduct periodical inspection/testing of the meters, then the  consumer can not be penalized  by raising demand through incorrect billing for a period of more than five  years on the pretext that the CTs ratio (MF) being wrongly applied for years together. 


 He next argued that the  amount relating to less billing during previous period can not be charged for more than a two years. In section-56(2)  of the  EA-2003, it is laid down  that   “Notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied”.  In the case of the petitioner, nothing was shown as due in the energy bills issued during the past more than five  years; as such charging of difference of more than five years is illegal and unjustified. He further submitted that  even otherwise raising of demand after such a long time was unjustified. Every business/manufacturer fixes the price of his product/services after calculating the cost of product and adding profit margin thereafter.  The petitioner had also charged from its customers after calculating all  the expenses including electricity charges on the basis of energy bills raised during the last five years.  Nor the department has raised the demand of Rs. 11,23,957/- relating to  last more than five years but how the petitioner can recover this much amount from his consumers.   Keeping such things in view, the law has prescribed period of limitation for recovery of arrears.  Thus, as per rules, no amount can be raised relating to period of more than two years.   The ZDSC and the Forum did not consider the provisions of  Regulation 21.3(a)  and Regulation 21.3(d) of the Supply Code and  section 56(2) of the EA-2003. The Chairman of the Forum was also of the view that any  charges levied are required to be restricted for a maximum period of two years under Section 56(2) of the EA-2003. The decision of the Forum is a majority decision and not  an  unanimous decision.  



   The counsel submitted that a  number of cases have been decided by the Hon’ble High Court and State Commission by considering the limitation period of charging the amount for two years as prescribed in  section 56(2) of the EA-2003 relating to defective meters. In another case of Shivala Bagh Bhajan Trust, Amritsar V/S Punjab State Electricity Board,  State Consumer Disputes Redressal Commission Punjab has held that the respondent under the provisions of section 56(2) of the Electricity Act, 2003 can not raise the demand for more than two years.  


The next contention raised was that as per Electricity Supply Instructions Manual (ESIM) No. 59, Condition No. 19 of “Conditions of Supply”, Regulation 21.4 of the  Supply Code ,  the account of consumer can be overhauled,  maximum for six billing months preceding the billing month in which error in the meter is detected.  In this context, he referred to the  decision of the Hon’ble Punjab & Haryana High Court  in CWP No. 14559 of 2007, in case of Tagore Publioc School,Ludhiana.  In this case, the Hon’ble High Court held that the authorities should not levy charges in such cases for a period exceeding six months from the date of checking.  The respondents PSPCL challenged the order of the  high Court by filing   Letters Patent Appeal (LPA)  No. 734/2010  (O&M) before the Division Bench but the same was dismissed.  The State Consumers Dispute Redressal Commission( SCDRC) also in complaint No. 28 of 2008 in its decision dated 07.12.2010 has also held that charges for a period more than six months can not be recovered.   It is settled law that the petitioner is not liable to pay any amount due to any fault on the part of the respondents. Any defect in the CT/PT is defect in the meter and account of a consumer can be overhauled only for a period of six months.   The CT/PT is part of the meter as specified in  Regulation-2(W) of the Supply Code, which defines meter  “ means a device suitable for measuring, indicating or  recording consumption of electricity or any other quantity related to an electrical system and shall include wherever applicable other  equipment such as Current Transformers, Potential Transformers, Voltage transformers,, necessary for such purpose.  In the case of M/S  Tata Hydro-Electric Power Supply Co. Ltd; V/S Union of India, the  Bombay High Court has held that CT/PT  unit is a relevant part of the meter.  Therefore, any defect in the CT is to be considered as defect in the meter, and in such a case Regulation 21.4(g) of the Supply Code, restricting the overhauling of the consumers account to six months,  would be applicable.   In the end,  he requested to set aside the decision of the Forum and allow the petition. 


5..

Er.​​​​​ P.S. Brar, Addl. Superintending Engineer, representing the respondents submitted that the  petitioner was having  Medium Supply connection bearing Account No. MS-03-1652 with sanctioned load of 69.637 KW.   The connection of the petitioner was checked by the Addl. S.E./Enforcement, Ludhiana  vide Enforcement Checking Register  (ECR)  No. 34/905  on 22.07.2013 and it was found that the capacity of CTs is 200/5 Amp and meter is of 100/5 Amp ( as per energy bill). The meter was installed vide SCO No. 12/1016 dated 15.05.2008 and the capacity of the meter was 200/5 Amp with Sr.No. 07250723 and CT were also of 200/5 Amp with Sr.No. 13159,13160,13161.  But the billing of the petitioner was being done at MF=1 instead of MF=2 .  Accordingly, the billing was required to be done applying MF=2.     The mistake occurred because capacity of the CTs was wrongly recorded as 100/5 Amp.  The account of the petitioner was overhauled from 05/2008 to 06/2013  by taking  MF=2 instead of MF=1 and demand  of Rs. 11,23,957/- was raised.  The petitioner  challenged the case  before the ZDSC which held that the amount is  recoverable.   An appeal was filed before the Forum which upheld the decision of the ZDSC.  



Responding to contentions raised by the petitioner, regarding limitation under the EA-2003 and the Supply Code, he submitted that the instructions contained in Regulation 35.2  of the Supply Code has been clarified in CC No. 05/2012 dated 14.03.2012.  In  this circular, it  was clarified that limitation period of two years for charging the amount under section 56.2 of  the Electricity Act-2003, shall start from the date of detection of mistake by the officer(s)/officials. Since the mistake was detected by the Addl. S.E./Enforcement Ludhiana on 22.07.2013 and the demand has been raised on 26.07.2013 after the said checking, the demand is not time barred. It was next submitted that  the billing was to be done by  applying MF=2 instead of MF=1 and the consumption recorded by the meter was to be calculated by  applying MF=2.  In the light of general principle of law, the petitioner can not deny his liability to pay the charges of energy consumed by him but not correctly billed earlier.  The mistake happened at the time of  recording ratio of CTs. The mistake could have not been detected  at the time of meter readings  because only meter reading  is  taken at  that  time..  Referring to the cases cited by the counsel, he submitted that  the facts of the cases are not similar to the present case. In the present appeal, there is no dispute of  accuracy/defect of the meter or the CTs/PTs.  In this case, the billing to the petitioner was to be done my multiplying MF=2  instead of MF=1.


 He further  submitted that there was no failure to adopt procedural checking of connection or the  meter.  In fact, it was an omission, made  at the initial stage,  at the time of installation of CTs, when the JE mistakenly recorded CTs ratio as 100/5 Amp instead of 200/5 Amp.  In case of connections having load less than 100 KW, normally no thorough checking is done by  Enforcement or MMTS except in case  of any complaint or specific request.  In routine, whenever any departmental officer / official visits the consumer’s premises; the meter is checked only for its accuracy to see whether it is recording consumption on all the 3 phases or not.  The checking of CT ratio is not covered under periodical checking of such connections. Therefore, the charges levied for the total period of default are justified, in accordance with the rules / regulations and  the charges are not required to be restricted for a maximum period of two years under section 56(2) of the Electricity Act, 2003.  In the end, he requested that the appeal of the petitioner may be dismissed.  
6.

Written submissions made in the petition, written reply of the respondents as well as of the counsel and the representative of PSPCL and material brought on record have been perused and carefully considered.   The relevant facts of the case are that the CTs of the meter were changed/installed  on 15.05.2008.  According to the respondents, at the time of  installation of CTs, the JE mistakenly  recorded the  CTs ratio as 100/5 Amp instead of 200/5 Amp on the  MCO.  Accordingly, bills were raised applying MF=1 treating CTs raito  as 100/5 Amp whereas correct  Amp.  was 200/5  calling for application of MF=2.  This mistake was detected  during the checking of the meter on 22.07.2013 by the Addl. SE/Enforcement,  Ludhiana  and accordingly, the account of the petitioner was overhauled for the entire period applying MF=2. The counsel of the petitioner vehemently argued   that raising of demand after a  period of two years was barred by limitation in view of  section 56(2) of the EA-2003.  He also referred to the decision of the Hon’ble Punjab & Haryana High Court in the case of Tagore Public School, Agar Nagar, Ludhiana and decision of the State Consumer Dispute Redressal Commission in complaint No. 28 of 2008  dated 07.12.2010.   Reference was also made to another case of Shivala Bagh Bhajan Trust, Amritsar on the same issue .  On the other hand, the respondents submitted that, it has been clarified by PSPCL in CC No. 05/2012 dated 14.03.2012 that limitation period of two years  for charging the amount under section 56(2) of EA-2003  start  from the date of detection of mistakes by the officers/officials.  Therefore, demand raised through supplementary bill dated  26.07. 2013, was not barred by limitation.



In this context, a reference is  made to  Section-56(2) of the Act which reads as under:-


“Notwithstanding anything contained in any other law for the time being in force, no sum due from any consumer, under this section shall be recoverable after the period of two years from the date when such sum became first due unless such sum has been shown continuously as recoverable as arrear of charges for electricity supplied and the licensee shall not cut off the supply of the electricity.”



The expression “sum became first due” has been interpreted by the Appellate Tribunal for Electricity in order dated 14.11.2006 in  the case of Ajmer Vidyut Vitran Nigam Limited V/S M/S Sisodia Marble & Granites Private Limited and others.  In Para-17 of this order, it has been held;


“Thus, in our opinion, the liability to pay electricity charges is created on the date electricity is consumed or the date the meter reading is recorded or the date meter is found defective or the date theft of electricity is detected but the charges would become first due for payment only after a bill or demand notice for payment is sent by the licensee to the consumer.  The date of the first bill/demand notice for payment, therefore, shall be the date when the amount shall become due and it is from that date the period of limitation of two years as provided in Section-56(2) of the Electricity Act ,2003 shall start running.



This decision of the Appellate Tribunal has been upheld by the  Hon’ble Supreme Court  of India in Civil Appeal No. D 13164 of 2007.  The order reads;


“We do not find any ground to interfere with the impugned order.  The civil appeal is, accordingly dismissed”.



In view of this order of the Hon’ble Supreme Court, the  charges become due for payment only after a bill or demand notice for payment is sent by the Licensee to the consumer.  In the present case, undisputedly, the bills were sent to the petitioner on 26.07.2013 and  period of  limitation for recovery of the bill under Section 56(2) of the Act starts from this date.  Therefore, argument putforth on behalf of the petitioner in this regard  is not maintainable.  



  Another major contention raised on behalf of the petitioner was that in view of Regulation 21.4 (g) of the Electricity Supply Code (Supply Code),  the account of the petitioner could not have been overhauled for a  period  exceeding six months.  To support this contention, he referred to the decision of Hon’ble Punjab & Haryana High Court  in CWP No. 14559 of 2007  in  the case of  Tagore  Public School,  Agar Nagar, Ludhiana submitting that in this case, it is held that the  authority could not  levy charges in such case for a period  exceeding six months from the date of checking.  For ready reference, Regulation 21.4(g) of the Supply Code is reproduced below:-


“(i) If a meter on testing is found to be beyond the limits of accuracy as prescribed in the Regulations notified by the Central Electricity Authority under Section 55 of the Act, the account of a consumer will be overhauled and the electricity charges for all categories of consumers will be computed in accordance with the said test results for a period of six months immediately preceding, the;”

From the reading of this clause, it is clear that this is applicable where  a meter on testing is found to be beyond the limit of accuracy.  This Regulation is applicable in specific cases where accuracy of the meter is in question.  This Regulation is not applicable in any other case.  According to the counsel of the petitioner, the meter, as defined in Regulation-2(w) of the Supply Code includes CTs/PTs etc. and since account of the petitioner has been overhauled on the basis of the rating of the CTs, this  case falls within the ambit of Regulation 21.4 (g) of the Supply Code.   According to the Addl. S.E. accuracy of the meter or of the CT was not involved in this case.  The account of the consumer was overhauled to charge for the electricity supplied which could not be  billed earlier due to wrong application of MF.  I find merit in the submission of the Addl. S.E.  In the case of the petitioner, the accuracy of the meter or even of the other equipment is not in question.  The account of the petitioner was not overhauled on account of   any inaccuracy in the meter or metering equipment.  The only observation made in the checking report was that incorrect MF has been applied.  In my view, the case of the petitioner does not fall within the purview of Regulation 21.4 (g) of the Supply Code.  The meter was neither tested for accuracy nor it was found to be beyond the limit of accuracy. In the case of the petitioner, incorrect MF was being applied, which was corrected later on.  The decision  of the Hon’ble Punjab & Haryana Court in the case of Tagore Public School, Ludhiana is also of no help to the petitioner because the said case  pertained to the period before the EA-2003 came into force.  The present case  is to be considered under the provisions of EA-2003.  Even otherwise, the present case relate to application of wrong MF and not defect in the meter. 



There is some merit in other contentions of the petitioner that the meter should have been periodically checked. In case, the meter had been checked according to prescribed procedure, the mistake of wrong MF could have been detected much earlier and un-due burden could not have been cast on the petitioner.  The charges have been levied for more than five years. However, the fact remains that the CTs installed on 15.05.2008  called for  application of MF=2 whereas MF=1  was applied because of  which supply of electricity for the relevant period was double than, what was  billed.  Even when mistake occurred on the part of the respondents, it was their right to recover charges for the electricity supplied which was not billed earlier.  The petitioner has not contradicted that MF=2 was not applicable.  The only argument putforth was that,  overhauling of the account beyond a period of six months was not justified.  The issue regarding  limitation under section 56(2) of the EA-2003 has already been discussed above.  In my view, the  respondents have the right to recover charges for the electricity supplied which  could not be  billed earlier because of application of incorrect MF.  Therefore, considering all these facts, I hold that raising of demand by applying the required MF was justified in the case of the petitioner.   Taking note of the fact that the demand has been raised for a period of more than five years, I hold it fair and reasonable to restrict the amount of demand to a period of five years preceding the date of checking 22.07.2013 as held in other similar cases. The respondents are directed to recalculate the demand by applying the requisite MF for preceding period of five years from the date of checking i.e. 22.07.2013.  Accordingly, the amount excess/short, after adjustment, if any, may be recovered/refunded from/to the petitioner with interest under the provisions of ESR- 147.


8.

The appeal is partly allowed.

                   





                      (Mrs. BALJIT BAINS)

Place:  Ajitgarh (Mohali.)  


           Ombudsman,

Dated:
 27th March,2014.
                                 Electricity Punjab







                      Ajitgarh (Mohali. )


